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CI.  A.  I  M 

OF   THE 

Pottowatomie  Nation  of  Indians 

FOR 

ARREARAGES  DUE  UIVDER  TRE\T¥  STIPULATIONS. 


This  claim,  which  has  been  before  Congress  for  several 
years,  is  based  upoa  the  fact  that,  under  various  treaties 
made  with  the  Pottowatomies  since  1819,  the  United  States 
Government  has  not  paid  said  Indians  all  the  money,  nor 
delivered  all  the  goods  which  were,  by  such  treaties,  prom- 
ised them. 

An  act  of  Congress,  approved  March  2,  1861,  directed  the 
Secretary  of  the  Interior  to  examine  and  report  whether 
there  was  any  money  or  property  heretofore  payable  to  the 
Pottowatomie  Nation,  under  their  treaties,  which  had  not 
been  appropriated  and  paid,  and  if  any,  what  amount. 

In  compliance  with  this  act,  the  Hon.  Caleb  B.  Smith,  then 
Secretary  of  the  Interior,  under  date  of  December  19,  1862, 
transmitted  to  Congress  a  report  froai  the  Commissioner  of 
Indian  AfEairs,  showing  that,  under  the  several  treaties  re- 
ferred to,  there  was  due  the  Pottowatomie  Nation  the  sura  of 
$160,540.48  in  cash ;  and  also  11,000  pounds  of  tobacco,  5,667 
pounds  of  iron,  855  pounds  of  steel,  and  672  barrels  of  salt. 
(See  Ex.  Doc.  No.  19,  3d  Sess.  37th  Congress.) 

The  Secretary  ot  the  Interior,  in  transmitting  this  report, 
endorsed  its  conclusions,  and  recommended  that  the  amount 
found  due  should  be  appropriated  and  paid.. 


C^'j 


"Pll^n 


The  report  of  tbe  Commissioner  of  Indian  Affairs  details 
the  steps  taken  in  making  the  examination.  He  did  not  de- 
pend upon  the  data  in  his  own  office.  'Through  the  Secre- 
tary of  the  Interior  he  called  upon  the  Secretary  of  the 
Treasury,  and  the  Secretary  of  the  Treasury  directed  the 
Second  Auditor  "to  furnish  from  the  accounts  on  file  in  his 
office  a  statement  of  facts  to  enable  the  Interior  Department 
to  report." 

It  was  upon  a  "  careful  examination  of  this  report  "  from 
the  Treasury  Department  that  the  Commissioner  of  Indian 
Affairs  arrived  at  the  conclusions  contained  in  his  report  to 
the  Secretary  of  the  Interior. 

The  amount  found  due  in  money  is  made  up  of  three  items : 
One  of  $69,507.56  for  annuities,  debts,  claims,  &;c. ;  one  of 
$28,442.92  for  outfit  when  removing,  and  one  of  $62,590  for 
expense  of  removal.  The  last  two  sums  do  not  seem  to  have 
been  appropriated.  It  does  not  appear  whether  the  first  was 
appropriated  or  not.  If  it  was,  it  must  have  been  carried  to 
the  surplus  fund,  or  absorbed  by  United  States  agents.  This 
question,  however,  is  one  with  which  the  Indians  have  nothing 
to  do.  It  does  not  concern  them.  The  simple  fact  is,  that 
the  money  was  promised  them,  and  was  not  paid. 

The  "  abstract  of  treaties"  accompanying  the  report  of 
the  Commissioner  shows  no  deficiency  is  reported  under 
any  treaty  prior  to  that  of  August  29,  1821.  The  report 
does  not  pretend  that  the  Indians  were  fully  paid  up  to  the 
treaty  of  1819  ;  but  simply  remarks  that,  up  to  that  time, 
they  had  received  $30,387.34,  "  which  is  probably  as  much 
as  they  would  be  entitled  to  receive  up  to  that  time,  owing 
to  the  part  they  took  against  the  Government  in  the  war  of 
1812."  The  Indians  fully  acquiesce  in  this  decision  ;  but 
they  protest  against  the  assignment  of  such  a  reason   for  it. 

The  second  item,  amounting  to  $28,442.92,  arises,  under 
the  fifth  article  of  the  treaty  of  October  26,  1832.  By  this 
treaty  it  was  provided  that,  if  the  Indians  removed  west  of 


the  Mississippi  river,  they  should  receive  an  outfit  equal  to 
that  furnished  the  most  favored  tribe.  The  Commissioner 
shows  that,  to  give  the  Pottowatomies  an  outfit  as  good  as 
was  furnished  an  equal  number  of  Choctaws  on  their  re- 
moval, would  require  the  sum  of  $41,050.42.  To  supply 
this.  Congress  only  appropriated  $12,607.50;  and  that  is  all 
the  Indians  received.  In  all  the  discussions  heretofore  had 
upon  this  matter  no  objection  has  been  made  to   this  item. 

The  third  item  in  the  account  is  a  commutation  of  ex- 
penses of  removal  of  self-emigrating  Indian.s,  amounting  to 
,$62,590.  This  arises  under  the  second  article  of  the 
treaty  of  September  26,  1833,  which  provides  that  the  In- 
dians should  be  removed  at  the  expense  of  the  United  States. 
It  appears  that  4,792  of  them  were  so  removed,  at  a  cost  of 
$55  for  each  Indian ;  and  1,138  Indians  removed  themselves,, 
without  any  cost  to  the  Government. 

To  this  item  it  has  been  objected  that  the  amount  which 
it  would  have  cost  to  remove  these  1,138  Indians  is  not  due 
to  the  Nation,  but  to  the  individual  Indians  who  removed, 
or  their  legal  representatives.  There  is  no  question  that 
these  self-emigrating  Indians,  or  their  heirs,  have  a  just 
claim  for  the  expense  of  their  removal ;  and  there  can  be 
no  question  that  the  arnount  of  such  claim  should  be  ascer- 
tained in  the  manner  suggested  by  the  Commissioner  of 
Indian  Affairs — that  is,  by  showing  what  would  have  been 
the  actual  cost  of  removal. 

The  jus-tice  of  this  item  is  not  called  in  question;  the 
only  objection  being  that  the  proper  parties  arc  not  apply- 
ing for  it. 

The  stipulation  in  the  treaty  of  1833  is,  that  these  Indians 
should  be  removed  at  the  expense  of  the  Government.  This 
was  not  to  be  done  as  a  favor  to  the  Indians,  but  in  part  pay- 
ment to  them  for  their  lands  in  Indiana,  Michigan,  and  Wiscon- 
sin. It  was  a  fair  contract,  made  upon  sufficient  considera- 
tion.    The  contract  was  made,  not  with  the  particular  indi- 


viduals  wbo  removed  at  their  own  expense,  but  with  the 
tribe ;  and  the  tribe,  and  not  these  individuals,  paid  the 
consideration. 

A  tribe  of  Indians  is  not  like  a  community  of  white  men. 
Treaties  are  made  not  with  individual  Indians,  but  with 
the  tribe.  When  annuities,  either  in  money  or  goods,  are 
to  be  paid  under  treaty  stipulations,  it  is  not  understood 
that  such  annuities  are  payable  to  the  particular  Indians 
who  make  the  treaty.  The  moment  another  one  is  born,  he 
stands  upon  an  equality  with  the  others  ;  and  when  one  dies, 
all  his  rights  die  with  him.  The  Indian  inherits  nothing, 
and  he  has  no  heirs.  If  the  Government  undertook  to  make 
payments  to  Indians,  under  treaty  stipulations,  to  such  In- 
dians who  made  the  treaties,  and  their  heirs,  according  to 
the  laws  of  descent  and  distribution,  endless  confusion 
would  result.     This  never  has,  and  never  can  be  done. 

The  admission,  therefore,  that  the  Indians  who  removed 
at  their  own  expense,  or  their  legal  representatives,  have  a 
just  claim  upon  the  Government  for  the  expense  of  such 
removal,  leads  irresistibly  to  the  conclusion  that  the  Nation 
has  such  claim.  The  adoption  of  any  orher  theory  would 
simply  be  a  repudiation  of  the  debt ;  for  no  one  can  suppose 
that  each  one  of  the  survivors,  and  the  lieirs  of  those  who 
are  dead,  of  these  self-emigrating  Indians,  can  come  here 
and  demand  the  amount  due  to  him,  or  to  his  ancestor,  under 
this  treaty.  The  amount  of  each  claim  would  be  eaten  up 
on  the  road. 

The  same  theory  might  as  well  be  applied  to  the  payment; 
of  back  annuities.  Congress  might  as  well  say  to  these  In- 
dians :  "  It  is  true  we  did  not  pay  3'ouF  ti-ibe  all  the  money 
we  should  have  paid  in  1821  ;  but  the  Indians  who  should 
have  received  it  are  dead  ;  let  their  heirs  eome  forward  and 
claim  it."  How  would  this  sound  to  a  people  who  never 
heard  the  word  "  heirs,"  and  know  nothing  about  such  mat- 
ters ?  ■  ■ 
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But  if  Congress  will  apply  the  law  of  the  white  man  to 
this  case,  there  is  one  way,  and  only  one>  in  which  it 
can  be  fairly  done:  which  is  by  providing,  in  the  appropria' 
tion  of  this  sura,  that  it  shall  be  distributed,  under  direc- 
tion of  the  National  Council,  to  these  self- emigrating  In* 
dians  or  their  children.  The  Indians  themselves  know,  and 
DO  one  else  does,  who  these  persons  are.  In  this  way  both 
law  and  justice  would  be  satisfied. 

The  general  objection  has  been  made  to  this  whole  claim 
that  it  is  an  old  one  ;  and  the  statute  of  limitations  has  been 
mentioned  in  connection  with  it. 

The  statute  of  limitations  does  not  affect  a  debt,  however 
old,  which  is  admitted  to  be  due.  It  is  simply  intended  to 
protect  people  from  being  compelled  to  pay  a  debt  twice  for 
want  of  actual  proof  of  payment,  or  to  pay  where  no  in- 
debtedness ever  existed.  To  effect  this  it  supplies  proof  of 
payment ;  not  in  cases  where  the  party  sought  to  be  charged 
says  he  promised  to  pay  and  did  not,  but  where  he  says 
either  that  he  did  not  promise,  or,  having  promised,  paid. 

But  if  the  statute  of  limitations  could  apply  where  the 
promise  and  non-payment  are  both  admitted,  it  certainly 
could  not  in  this  case.  The  Government  of  the  United 
States  is  the  guardian  of  these  Indians;  and  during  all  the 
time  this  debt  was  accruing  an  agent  of  the  Government 
has  been,  and  still  is,  with  them  to  guard  their  interests. 
The  whole  policy  of  the  Government  in  dealing  with  them 
is,  and  has  been,  baaed  upon  the  idea  that  they  are  not  com- 
petent to  attend  to  their  own  affairs  ;  it  has  always  assumed, 
and  still  assumes,  to  attend  to  their  business  for  them. 

It  will  certainly  not  be  claimed  that  a  guardian,  whose 
guardianship  has  not  terminated,  can  plead  the  statute  of 
limitations  against  his  ward ;  and  that,  too,  in  a  case  where 
the  indebtedness  is  admitted. 

Finally,  we  would  respectfully,  but  earnestly,  urge  upon 
Congress  the  speedy  settlement  of  this  claim.     Time  and 
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again  delegations  of  the  Pottowatomie  Nation  have  come  on 
here,  at  their  own  expense,  to  procure  its  settlement.  It  has 
been  six  years  since  Congress  took  the  matter  up,  and  it  was 
an  old  case  then. 

The  Indians  have  no  doubt  about  the  justice  of  their  claim. 
They  cannot  have.  The  of&cers  of  the  Government  who 
have  charge  of  their  accounts  admit  that  the  money  and 
property  claimed  are  justly  due  them.  The  Indians  under- 
stand this ;  but  they  do  not  understand  why  they  cannot 
get  what  is  due. 

JOSEPH  BOUEASSA, 
Delegate  and  Attorney  for  Pottowatomies. 
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